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From the Attorney’s Pen...
by Michelle Scully Hobus, JD

Unfortunately some of us may need help managing our affairs prior
to passing away due to our diminished capacity or incapacity. Your
estate planning documents should be designed to assist you and
your family not only at the time of death but also during a time of
diminished capacity or incapacity. If you are unable to manage your
legal, financial or health related matters, your appointed agent(s) can
use your Power of Attorney, Short Form Trust or Health Care Directive
to assist you. Many clients and their families are confused about
when and where to use these documents.

As a Sterling & Tucker client, you likely executed many different
estate planning documents when you signed your Revocable Living
Trust. Below is a chart which will help you understand which documents are used while you are alive
but during a time of incapacity and which are used after you have passed away.
Type of Document
Revocable Living Trust
Last Will and Testament
Durable Power of Attorney
Advance Health Care Directive

Used When
Incapacitated
X

Used After Death
To Collect Assets
X
X

X
X

Financial
Assets
X
X
X

Healthcare
Decisions

X

As you can see the Revocable Living Trust is effective during your incapacity and after your death.
The Durable Power of Attorney and Advance Health Care Directive become void after your death.
Your Last Will and Testament will be administered only after death.

Financial Matters During Incapacity or Diminished Capacity
SUCCESSOR TRUSTEE
If you are unable to manage your financial matters due to incapacity or diminished capacity, your
agent must first determine how the account or property is titled. If the asset(s) is held in the name
of your Revocable Living Trust, the acting Trustee(s) has the authority to manage the asset(s) in the
Trust for your benefit while you are alive. Your Successor Trustee(s) can access the money in your
trust account to pay your bills and assist with other financial obligations once you have resigned or
been removed as Trustee. You remain the owner of the account as the
Trustor of the Trust as long as you are alive; however you will cease to
be the Trustee (manager) and your Successor Trustee(s) will manage the
account on your behalf.
Continued on Page 2
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If you presented your Short Form Trust Agreement to the financial institution to transfer the account
to your Revocable Living Trust, here are some examples of how your account(s) might be titled:
Jane Doe, Trustee, of the Jane Doe Revocable Living Trust dated _____, as amended
Jane Doe, Trustee, Jane Doe RLT DTD ______, as amended
Jane Doe Rev Liv Tr U/A/D ______, as amended
Jane Doe RLT UAD _______, Jane Doe TTEE
POWER OF ATTORNEY
If title to an asset is held in a person’s individual name and not in trust, it would merely state that
person’s legal name as the owner. This is typical for retirement accounts such as an IRA, 401K or
annuity as well as insurance policies.
If you are unable to manage asset(s) in your individual name, your agent will use your General
Durable Power of Attorney to access those assets. Your agent will sign their name as your Power of
Attorney Agent using the words “Attorney in Fact For__________.”
The Hawaii state legislature passed the Power of Attorney Act (the
“Act”) in 2014. This Act requires the bank to accept your Power of
Attorney if it meets certain requirements. If your Power of Attorney
was prepared by Sterling & Tucker and it gets rejected by the
bank, you can ask your attorney at Sterling & Tucker to certify the
Power of Attorney. The attorney will sign a notarized statement
verifying the Power of Attorney is in full force and effect and that the
incapacitated person is alive. Under the Act the bank must accept
the Power of Attorney. We recommend you update your Power
of Attorney if you signed it prior to January 1, 2014. The Power of
Attorney has no legal effect after you have passed away.
To summarize, if the account or asset is titled in the name of your Revocable Living Trust, your
Successor Trustee can manage that account or asset during your incapacity or at your death. If the
account or asset is titled in your individual name, your Power of Attorney agent can manage that
account or asset while you are alive but unable.
Rest assured the attorneys and staff at Sterling & Tucker are here to assist you and your family not
only after you have passed but during a time of incapacity. It is important to review your estate
planning documents on a regular basis to make sure you are comfortable with the people named as
the agents who will be assisting you during a time of diminished capacity. Please contact our office
for a complimentary review of your estate plan.
With Much Aloha,

Tax Tips
Is Your Withholding Tax in
Baby Bear Sized Portions?
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by Tracy Watkins, CPA

A brokerage firm advertisement proclaimed that,”You must pay taxes. But there’s no law that says
you gotta leave a tip.” Now that the newly enacted tax law has modified the playing field, everyone
should figure out whether they are having the right amount of income taxes withheld. Too much
and you’re leaving money on the table for the government to hold on to, not enough and you may
need to come up with a larger than expected amount at tax filing time.
There are a few resources that taxpayers can use to check their withholding. For the working crowd,
employees can check if their allowances claimed on their Form W-4 are resulting in the appropriate
amount of taxes being withheld by using the Internal Revenue Service’s online tool at www.irs.
gov/individuals/irs-withholding-calculator. By gathering your most recent pay stubs and having
your most recent income tax return available, the calculator will give you a snapshot of what point
you are at for this time of the year. For those with more complex tax situations, the IRS has recently
released a fifty-nine page publication that you can read – Publication 505 Tax Withholding and
Estimated Tax.
Retired taxpayers should also check their withholding to ensure that the amounts being withheld
are appropriate. Taxpayers who are eligible for Social Security benefits can also change their
voluntary Federal income taxes withheld. By submitting the new Form W-4V, Social Security
recipients are able to change their tax withholding rates to be consistent with the new tax brackets
or to stop withholding federal income taxes from their benefits.
While evaluating your
withholding, which
is a big part of the
tax planning process,
we also encourage
everyone to lessen the
pain of underpayment
penalties by considering
quarterly estimated tax
payments if withholding
changes are not an
option for you. Please
don’t hesitate to contact
us if you would like to
schedule a tax planning
session or need
assistance.

FREE Trust Review Seminar
Life Changes and Laws Change. Is your trust keeping up with the times?
In This Seminar Learn How To:
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w Protect your assets from nursing home costs.
w Protect your assets for your loved ones from creditors, or in the event of a divorce or lawsuit.
w Have the flexibility you need with changing tax laws.
w Avoid the frustration and unnecessary expenses that come with probate.

HONOLULU
TRUST REVIEW

Tuesday, May 15
Saturday, May 19
10:00 AM
Ala Moana Hotel
Carnation Room
410 Atkinson Drive

MILILANI
TRUST REVIEW

Thursday, May 24
10:00 AM
7:00 PM
Wayland Baptist University
Mililani Mauka
Room 1
95-1091 Ainamakua Drive
Free Parking and
Light Refreshments
at all seminar locations
Facebook “f ” Logo

CMYK / .ai

Facebook “f ” Logo

CMYK / .ai

Reasons To Review Your Trust

- Death or marriage of a beneficiary
- Birth or adoption of a child
- Child with special needs
- A desire to provide creditor or divorce protection for
beneficiaries
- Change in your marital status
- Inherited substantial assets
- Death, incapacity, or change of intentions, of your
successor trustee or decision-maker
- About to undergo a major operation or life-threatening
medical treatment

Serving Hawaii’s families
since 1991.
We will be here for you and
your future generations.

SEATS ARE LIMITED. CALL TODAY (808) 531-5391 x322
or REGISTER ONLINE www.sterlingandtucker.com
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FREE Living Trust Seminar

Planning Your Estate Is About Love, Not Death
LIMITED SEATS
Call Today!

Attend one of these seminars and you’ll receive
a FREE, one-hour, private consultation (up to a
$300 value) to answer any questions you have
about setting up your personal Living Trust.

HONOLULU
Wednesday, June 6
Saturday, June 9
10:00 AM - 11:30 AM
Ala Moana Hotel
Carnation Room
410 Atkinson Drive

AIEA
Tuesday, June 7
10:00 AM - 11:30 AM
7:00 PM - 8:30 PM

With Proper Planning
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Without Proper Planning

l Your estate will transfer quickly to l Your estate may go through probate,
taking months or even years, and
your family upon your death without
probate fees could be substantial.
the expense of probate.
l If you’re married, proper planning
can shield twice as much from
federal estate taxes.

l If you’re married without proper
tax planning, your family may owe
federal estate taxes of 40%.

l If you become incapacitated, or
l You’ll avoid a conservatorship if
unable to sign documents, a court
you become incapacitated - so your
may assign a conservator to run
estate will be run as you see fit.
your estate as he or she sees fit.

Pearl Country Club
Pearl II Room
98-535 Kaonohi Street
Free Parking and
Light Refreshments
at all seminar locations

Richard J.
Sakoda, JD

Michelle Scully
Hobus, JD

Kanani
Makaimoku, JD

Lauren
Sheppard, JD

Serving Hawaii’s Families Since 1991.
We will be here for you and your
future generations.

SEATS ARE LIMITED. CALL TODAY (808) 531-5391
or REGISTER ONLINE www.sterlingandtucker.com
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KEEP YOUR IRA GROWING FOR DECADES
AFTER YOUR DEATH
THE BASICS OF INHERITED IRAs

Compliments of:
Michelle H. Tucker
CFP®, JD, CPA/PFS

3D Wealth Advisors, Inc.
201 Merchant Street Suite 909
Honolulu, HI 96813

Estate Planning for IRAs
Creating a trust is a big step toward getting your affairs in order. The (808) 791-1444
trust and will, however, do not control your retirement accounts.
What controls the inheritance of your IRAs and other retirement accounts is the beneficiary designation
form. Surprisingly often, clients forget where their original will and trust are; not surprising is that most (if
not all!) clients have completely lost track of their beneficiary forms. Make a commitment to correct this
oversight now, by either finding the forms or by creating new ones, and store the forms with your will and
trust. If your heirs cannot find the beneficiary forms, no one will know who your IRA beneficiaries are –
except your custodian who will not reveal the identity of your beneficiaries on file, to anyone but you.
More and more decedents pass with money still in their retirement accounts. Most people avoid taking
more than is required from their IRAs, to avoid paying taxes; consequently, the IRAs are never depleted and
the balance at death passes to the beneficiary. The value of your retirement benefits may be substantial, but
even a small IRA makes a nice inheritance.
Inheriting an IRA
After you pass, the beneficiary of your IRAs becomes the owner – instantly, and officially upon receipt by the
custodian of your death certificate. However, your beneficiary must quickly take steps to take over these
accounts, to avoid forced withdrawals from your account which would cause accelerated taxation.
Note that if your spouse is the beneficiary, your spouse can convert your IRA to her own IRA, and follow
the normal required minimum distribution (RMD) rules that apply once the owner reaches 70 ½. If your
beneficiary is a non-spouse individual or a “see through trust, the beneficiary must open an Inherited IRA
and start taking RMDs, and these rules apply to both regular and Roth IRAs. If you have no beneficiary or
the beneficiary is your estate, the Inherited IRA must be depleted within 5 years after your year of death.
Stretching distributions from Inherited IRAs over many years
Once your beneficiary has established an Inherited IRA, one option is for her to withdraw the entire account
and pay taxes on the entire balance, and a second option is to take the entire balance out over five years.
The third option is contingent on your beneficiary taking prompt action after you pass, and these actions
preserve their right to stretch distributions (and stretch out the tax on the distributions) over their lifetime;
the beneficiary is required to take a RMD every year, and they can always take more than the RMD but they
will not be required to. These are often referred to as Stretch IRAs, but they are just Inherited IRAs that
have rules that the beneficiary has adhered to. They are advantageous because leaving the money in the
Inherited IRA permits continuation of tax-deferred growth – or, in the case of a Roth IRA, tax-free growth.
Let’s look step-by-step at what your beneficiary must do to stretch out IRA distributions:
Step 1. Initial call to IRA custodian or plan administrator. Ask for claim forms and instructions covering
distribution options. Fill out the forms and return them.
Step 2. Select a custodian. Do some homework and decide on a custodian. The existing custodian may be
a good option, but not always.
Continued on Page 7
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Step 3. After a few weeks make the second contact with the custodian. By now, the custodian or
administrator should have received the forms that the beneficiary completed and returned, so the custodian
should be able to assist the beneficiary in making decisions.
Step 4. Take the Year of Death RMD. If the owner was over 70 ½, he was required to take a distribution for
the year of death. Ask the custodian if this was done and if not, arrange to take it before December 31 of the
year of death to avoid a 50% penalty.
Step 5. Complete the paperwork and open an Inherited IRA by September 30 of the year after death.
The existing or new custodian selected by the beneficiary can help with the forms.
Step 6. Move the IRA funds to the Inherited IRA by September 30 of the year after death. Direct
custodian to custodian transfers are preferable. Avoid having the check made payable to the beneficiary,
because the custodian may withhold income tax and there are other complications.
Step 7. Arrange for Post-Death RMDs. The beneficiary will be required to take an RMD every year. The
first one is due by December 31 of the year following the death of the original IRA owner or plan participant.
RMDs can be taken over the life expectancy of the oldest beneficiary on record as of September 30 of the
year following the death of the original IRA owner or plan participant. By following these rules, beneficiaries
can S-T-R-E-T-C-H distributions over many years.
Step 7: Name a new beneficiary. This should be done because the current beneficiary might die before
complete depletion of the Inherited IRA.
Talk to your Beneficiaries
Smooth transitions happen best when people know what to do. Although it’s not always an easy
conversation, your beneficiaries need to hear the steps they should take regarding your retirement benefits
in the event of your death.

Building Better Retirement Portfolios AND Savvy Social Security Planning
Understand Why Today’s Retirees May Need New Retirement Strategies to Meet Their Retirement Needs
•
•

At this workshop you will learn about:

Retirement risks and challenges
Traditional retirement approaches

•
•

A “Total Return” strategy
Managing cash flow and emotions

What Baby Boomers Need to Know to Maximize Retirement Income
Learn the answers to these questions:
•
•
•
•

Will Social Security be there for me?
How much can I expect to receive?
When should I apply for Social Security?
How can I maximize my benefits?

At this workshop you will learn:
•
•
•
•

5 factors to consider when applying for benefits
How to minimize taxes on Social Security benefits
How to estimate your benefits
How to coordinate SS with other retirement income

Thursday, June 21
10:00 AM - 11:30 AM

Seating is limited.
CALL NOW!

(808) 791-1444

City Financial Tower
201 Merchant Street Suite 950

Phone: 791-1444

Michelle H. Tucker

CFP®, JD, CPA/PFS

City Financial Tower
201 Merchant Street Suite 950
Honolulu, HI 96813

Neighbor Island FREE Seminars
TRUST REVIEW SEMINAR
Life Changes and Laws Change.

KAHULUI
Thursday, June 14

Is your trust keeping up with the times?
HILO

LIVING TRUST SEMINAR
10:00 AM - 11:30 AM

Maui Arts & Cultural Center
Haynes Meeting Room
One Cameron Way

Wednesday, May 9

10:00 AM - 11:30 AM

Kanani
Makaimoku, JD

Sangha Hall
Conference Room
87 Banyan Drive
When did you last review
your trust?
Discover the Top Ten Defects
in most living trusts.

To Reserve Your Seat Call:

(800) 807-3820
x322
or REGISTER ONLINE

www.sterlingandtucker.com

Lauren
Sheppard, JD

